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COUNTER FRAUD AND CORRUPTION AND RESPONSEE PLAN

FOREWORD

This document provides Central and North West London NHS Foundation Trust with a policy and a response plan for dealing with suspected incidents of fraud XE "fraud"  and corruption. The policy is designed to minimise loss to the Trust by deterring, preventing and detecting fraud and providing effective action against it.  The policy provides clear procedures for reporting suspected fraud or corruption for: employees, contractors, non executives, suppliers, patients, employees and committee members of organisations we fund. 

The work to counter fraud within the Trust is extremely important. The vast majority of people who work in the NHS are honest and professional and they find it unacceptable that fraud committed by a minority ultimately leads to a reduction in resources available for patient care. The Trust is committed to protecting the public money it looks after and this means preventing fraud so that more money goes into health services.

We are all the victims of fraud in public services. Money provided by taxpayers is stolen, and we are denied the proper level of service that we are entitled to expect. Fraud is theft and is morally wrong in itself, but in the case of fraud within public services, another reason it is so wrong is that it deprives society of resources which could otherwise be used for better systems and better services – an NHS for the future. Counter fraud work should therefore be seen not as an end in itself, but as a means of making the best possible use of NHS resources. (NHS Counter Fraud Strategy,1998)

1.
INTRODUCTION

1.1
As with other large public sector organisations, the size and nature of our services put us at risk to loss due to fraud and corruption both from within the Trust and outside it.  For simplicity, all such offences are referred to in the policy and response plan as “fraud”, except where the context indicates otherwise.  
1.2
The Trust is committed to ensuring that fraud and corruption is reduced to the lowest level of risk.  However, where fraud and corruption does occur the Trust will deal with it in a firm and controlled manner by rigorous investigation XE "investigation"  of such cases.  An important part of this approach has been the introduction of a Counter Fraud Policy.   

1.3
Fraud in the NHS is estimated at £2-4 BILLION EVERY YEAR. In 1998, the Department of Health launched the NHS Counter Fraud Strategy. Over the last seven years, success in tackling NHS fraud has meant an extra £811 million has been spent on patient care – this is equivalent to 35,000 nurses for a year. There has been a total of 360 prosecutions and 434 civil and disciplinary sanctions.  (The NHS Counter Fraud Service (NHS CFS) Performance Statistics for 1999-2006).
1.4
The Trust endorses the NHS Counter Fraud Strategy as set out in HSC 1998/231. The Trust has XE "risk assessment"  complied with the Secretary of State’s Directions November 1999 (amended 09/2002 and 11/2004) and HSC 1999/062 by nominating a Local Counter Fraud Specialist (LCFS XE "LCFS" ). 
2.
SCOPE

2.1 
This policy applies to all employees and may also be used by locum, agency staff, contractors or suppliers to report any concerns they may have.

2.2
In implementing this policy, managers must ensure that all staff are treated fairly and within the provisions and spirit of the Trust’s Equal Opportunities Policy. Special attention should be paid to ensuring the policy is understood where there may be barriers to understanding caused by the individual’s circumstances, where the individual’s literacy or use of English is weak, or where the individual has little experience of working life.

3.
POLICY
3.1
Those who are exploiting the system are not only cheating taxpayers, they are depriving patients of the care they need. Fraud against the Trust means less money to spend on health services. 

3.2
The Trust needs everyone’s help to stop it so if you know of a fraud, tell the ‘nominated officers’ about it and give them the details, so they can investigate it. Every case is treated in strict confidence and you can provide information anonymously - but it's much more helpful if the ‘nominated officers’ can contact you for a bit more information.  If you have any concerns about suspected fraud or corruption within the Trust, please report it by:

· Contacting the LCFS: Bruno Oke 0207 953 3931 or 07768262217 email bruno.oke@parkhill.org.uk

· Contacting the Director of Finance:  0203 214 5754 on trevor.shipman@nhs.net
· Reporting your concerns on our on-line form Intranet Referral Form 

· Calling the national NHS Fraud & Corruption Reporting Line on 0800 028 40 60

3.3
The Trust’s Board XE "Board"  wishes to encourage anyone having ‘reasonable suspicions’ of fraud XE "fraud"  to report them (i.e. any suspicions other than those which are raised maliciously).  It is Trust policy, which will be rigorously enforced, that no employee or independent contractor will suffer in any way because of reporting reasonably held suspicions.
4.
DEFINITIONS

4.1 
Fraud is not a victimless crime. In fact, defrauding NHS organisations of money takes vital resources away from patient care.

4.2
Fraudulent activity manifests itself in many different ways including deception, bribery, forgery, counterfeiting, extortion, corruption, theft, conspiracy, collusion, embezzlement, misappropriation of assets, false representation and concealment of material facts.

4.3
The Fraud Act 2006 came into force on the 15 January 2007 and, therefore, is applicable for offences occurring on or after that date.  The Fraud Act is important because for the first time we have a legal definition of fraud. The Act provides for a general offence of fraud with three ways of committing it which are: by false representation, by failing to disclose information and by abuse of position. It creates new offences of obtaining services dishonestly and of possessing, making and supplying articles for use in frauds. See Appendix A for more details on these explanations.

4.4
Due to the recent introduction of the Fraud Act, we are in a transitional period and the previous legislation must be applied to offences occurring before 15 January 2007. Before, the Fraud Act, there was no legal definition of fraud, but the generally held view was that fraud is:

‘Causing loss or making a gain at the expense of someone by deception and dishonest means’ (Fraud Review 2005:23).

As there was no specific law for fraud, fraudulent behaviour encompasses a variety of offences under such legislation as: Theft Acts 1968, 1978, 1996; Forgery and Counterfeiting Act 1981; Criminal Attempts Act 1981; Conspiracy to defraud etc.

4.5
Examples of NHS Fraud

There is no one type of NHS fraud – there is in fact an enormous variation in the types of fraud that are committed, as there are in the people who commit them. Among the more recurrent kinds of fraud are:

· Timesheet fraud (e.g. staff and professionals claiming money for shifts they have not worked)
· False expense claims (e.g. false travel or subsistence claims)

· Fraudulent job applications (e.g. false qualifications or immigration status)

· Working whilst sick (e.g. usually working for another organisation without informing the Trust)

· Working Two Places at Once (e.g. failing to declare they are working for another organisation)
· Excess Study Leave
· Advertising scams (e.g. false invoices for placing adverts in publications)
· Patient Fraud (e.g. false travel claims, fraudulently claiming exemptions for  pharmaceutical charges)

· Misappropriation of assets (e.g. falsely ordering goods for own use/ to sell)

· Procurement Fraud (e.g the ordering and contracting of goods and services)

· Fraud by professionals (i.e. Pharmacists – constitutes specific types of fraud such as false claims for treatment, unauthorised use of NHS facilities/ equipment)
· Pharmaceutical Fraud by companies (e.g. overcharging for drugs, supplying inferior or reduced quantities of drugs etc).
4.6
Corruption is an extremely serious offence which strikes at the heart of public confidence in administrative affairs.  

4.7
The laws dealing with corrupt activity in the UK are to be found in the common law offence of bribery and in three Acts of Parliament, namely the Public Bodies Corrupt Practices Act 1889 and the Prevention of Corruption Acts of 1906 and 1916.  

4.8
Generally, corruption can be defined as:

 the receiving or offering of any undue reward by or to any person in public office in order to influence that person to act contrary to the rules of honesty and integrity.  

4.9
The Acts make corrupt activity in the public sector a criminal offence and the 1916 Act includes reversal of the normal presumption of innocence so that where a payment is made to an employee of a public body it is for the defence to prove that the payment was not illegal. 

4.10
Main areas of activity which are susceptible to corruption include the awarding of contracts and disposal of assets. 

5.
PUBLIC SERVICE VALUES
5.1
High standards of corporate and personal conduct, based on the recognition that patients come first, have been a requirement throughout the NHS since its inception.  The three fundamental public service values are:

Accountability
Everything done by those who work in the Trust must be able to stand the tests of parliamentary scrutiny, public judgements on property and professional codes of conduct.

Probity
Absolute honesty and integrity should be exercised in dealing with NHS patients, assets, employees, suppliers and customers.

Openness
The Trust’s actions should be sufficiently public and transparent to promote confidence between the Trust and its patients, our employees and the public.

In addition, all those who work for or are in contract with the Trust should exercise the following when undertaking their duties:

Selflessness
…..should take decisions solely in terms of the public interest. They should not do so in order to gain financial or other material benefits for themselves, their family or their friends

Integrity
….should not place themselves under any financial or other obligation to outside individuals or organisations that might influence them in the performance of their official duties

Objectivity
… should, in carrying out public business, (including making public appointments , awarding contracts, or recommending individuals for rewards and benefits), make choices on merit

Accountability
…are accountable for their decisions and actions to the public and must submit themselves to whatever scrutiny is appropriate to their office

Openness
…should be as open as possible about all the decisions and actions that they take. They should give reasons for their decisions and restrict information only when the wider public interest demands

Honesty
…have a duty to declare any private interests relating to their public duties and to take steps to resolve any conflicts arising in a way that protects the public interest

Leadership
…should promote and support these principles by leadership and example
6.
ROLES AND RESPONSIBILITIES

This section states the roles and responsibilities of NHS body’s employees and other relevant parties in reporting fraud or other irregularities.

6.1
Director of Finance


The Director of Finance has a legal responsibility to make sure fraud and corruption are prevented, detected and investigated. Combating fraud and corruption requires an understanding of how and why it happens, the ways in which it can be minimized and how to professionally investigate it; therefore the Director of Finance nominates a LCFS to tackle fraud and corruption within the Trust. 

6.2
Local Counter Fraud Specialist (LCFS)

The LCFS is an experienced and accredited (professionally qualified) counter fraud XE "fraud"  specialist.  In essence, the role of the LCFS is to respond to and proactively tackle risks and occurrences of fraud and corruption at the Trust by providing a robust and effective prevention, detection and Investigation function. The LCFS is responsible for ensuring the Trust achieves the seven specific objectives of the National Counter Fraud Strategy at the Trust:

· the creation of an anti-fraud culture;

· maximum deterrence of fraud;

· successful prevention of fraud which cannot be deterred;

· prompt detection of fraud which cannot be prevented;

· professional investigation of detected fraud;

· effective sanctions, including appropriate legal action against people committing fraud;

· effective methods for seeking redress in respect of money defrauded.

The LCFS reports to the Director of Finance, but any member of the Trust staff can speak to and ask for advice from the LCFS. XE "LCFS"   The  XE "Nominated Officers" LCFS is authorised to receive reports of suspected fraud from anyone, whether an employee of the Trust, independent contractors, patients and other third parties, and staff have a responsibility to the Trust to raise their genuine concerns XE "Finance Director" 

 XE "Director of Finance" .   Under Secretary of State Directions and the Trust’s Standing Orders and Standing Financial Instructions, the LCFS XE "LCFS"  is responsible for investigating allegations of fraud XE "fraud"  and corruption XE "corruption"  at the Trust. 

The LCFS employs a risk-based methodology to enable the Trust to target resources at high risk areas and throughout the year undertakes proactive reviews in these areas which can detect fraud. Such reviews together with Investigations, ensure the LCFS identifies and counters vulnerabilities within the Trust’s systems by implementing effective prevention, detection and corrective controls to reduce the likelihood of fraud. 

6.3
Audit Committee

The purpose of the Audit Committee is to provide an independent check on the financial management of the Trust. The Committee meets, receives and considers reports by the internal and external auditors on all aspects of financial processes and procedures. Both the LCFS and Director of Finance attend the Committee and the LCFS presents Progress Reports on the counter fraud work undertaken at the Trust. The Audit Committee can question and ask for further explanation in relation to any aspect of the counter fraud work.

6.4       Employees and Contractors

For the purposes of this policy, ‘Employees’ includes the NHS body’s staff, Board, Executive and Non-Executive Members (including Co-Opted Members) and Honorary Members to the Board. 


All employees and contractors of the Trust are individually responsible for:

· Securing the property of the Trust

· Avoiding loss 

· Conforming with the rules and regulations contained in the Trust’s Policies & Procedures


Trust employees are required to follow any Code of Conduct related to their personal professional qualifications.

Any offers of gifts or hospitality, which are in any way related to their Trust duties, must be discussed by the employee with their line manager and acceptance of offers of gifts or hospitality may be required to be registered in line with Trust policy.

Trust employees must declare any possible conflicts of interest which they may have in contracts entered into by the Trust and these must be noted in a register maintained for that purpose. 


All non executives have to register potential conflicts between their duties and personal or professional lives.
Please refer to the Trust’s ‘Standards of Business Conduct Policy’ for more guidance on the standards of business conduct expected of all employees. 

When an employee suspects that there has been fraud or corruption, they must report the matter to the nominated LCFS.  See Section 7.3 below.

Any employee in breach of these regulations may be liable to disciplinary action including summary dismissal.

6.5
Internal and External Audit


Any incident or suspicion that comes to Internal or External Audit’s attention will be passed immediately to the NHS body’s LCFS.

Auditors perform thorough checks on systems which detect any anomalies.

7.
FRAUD RESPONSE PLAN (REPORTING FRAUD AND INVESTIGATION PROCEDURE)

7.1
The Trust is committed to tackling fraud and corruption.  When fraud is discovered there is a need for clear, prompt and appropriate action.  Therefore, having a Fraud Response plan increases the likelihood that the crisis will be managed effectively. The response will be effective and organised and will rely on the principles contained within this section.

7.2
The Trust will be robust in dealing with any fraud, and can be expected to deal timely and thoroughly with any person who attempts to defraud the Trust or who engages in corrupt practices, whether they are non executives, employees, suppliers, patients or unrelated third parties. Appendix B is an overview of the fraud response process.
REPORTING FRAUD

7.3
What to do if you suspect a fraud:

If you discover or suspect a colleague, patient or other person of committing fraud you must:

· Immediately tell the ‘nominated officers’: Director of Finance or LCFS  
· Secure records in your possession

· Record details of relevant events
· Await further advice (the nominated officers will decide on the next course of action and advise you accordingly).

· If the concern or query involves an executive director, the matter should be reported to the Chair of the Audit Committee XE "Audit Committee"  and passed to the LCFS to investigate.

Time may be of the utmost importance to prevent further loss to the Trust.  Staff/contractors should report their first suspicions and not undertake lengthy consideration of alternative explanations – be assured that any subsequent investigation XE "investigation"  will be of the highest professional standard.  
In addition, everything reported to the ‘nominated officers’ is treated in the strictest confidence and an employee can request to remain anonymous. Well-intentioned employees making a referral will be protected from any unacceptable behaviour from the subject of the referral or anyone else.
7.4
What not to do?

· Do not confront ‘suspect’

· Do not assume only one person involved

· Do not talk about your suspicions, concerns or queries
· Do not contact any external organisation (only the Director of Finance XE "Finance Director" 

 XE "Director of Finance"  or the LCFS are permitted to make such contact). 

 XE "fraud" 

 XE "Chief Executive" The reason for the above is twofold:

· to ensure evidence is secured against loss, destruction and contamination
· to ensure that nothing is done that could give rise to an action for slander or libel

MOST IMPORTANTLY: Do not worry about being mistaken and do not do nothing!

7.5
Whistleblowing/ Public Interests Disclosure Act 1998

Whistleblowing is when an employee blows the whistle by informing their employer, a regulator, customers, the police or the media about a dangerous or illegal activity that they are aware of through their work e.g. concerns about health and safety risks, potential environmental problems, fraud, corruption, deficiencies in the care of vulnerable people, cover-ups and many other problems. Often it is only through whistleblowing that this information comes to light and can be addressed before real damage is done. Whistleblowing is a valuable activity which can positively influence all of our lives. The Trust XE "Board"  fully endorses the provisions of the Public Interest Disclosure Act 1998 and wishes to encourage anyone having reasonable suspicions of fraud XE "fraud"  to report them.  The Trust’s Whistleblowing Policy, which will be rigorously enforced, is that no employee should suffer because of reporting reasonably held suspicions under the provisions of the Act.

7.6
National fraud and Corruption Hotline

If unable to talk to anyone within the Trust or the LCFS then staff/contractors can contact the National Fraud and Corruption reporting line XE "National Fraud and Corruption reporting line"  by telephoning 0800 028 4060. Your call will be treated in confidence and you can remain anonymous.

7.7
Independent Advice
Public Concern at Work is an independent charity and legal advice centre which provides free confidential advice to people concerned about wrongdoing in the workplace but who are unsure whether or how to raise the matter.  Further information can be found at http://www.pcaw.co.uk or telephone 020 7404 6609. 
INVESTIGATION OF FRAUD

7.8
Where a referral concerning fraud or corruption has been made to the Director of Finance, the Director XE "Finance Director" 

 XE "Director of Finance"  shall inform the LCFS XE "LCFS"  at the first opportunity. There is a protocol for the referral, acknowledgement, investigation and reporting of allegations. XE "CFSMS" 
7.9
On receipt of a referral/ allegation of suspected fraud, the LCFS will assess the allegation to determine a course of action. This may involve making preliminary inquires such as obtaining information from the Trust systems. 

7.10
Where appropriate, the LCFS will seek agreement from the Director of Finance to carry out an investigation. 

7.11
The LCFS is responsible for investigating all instances of fraud in the Trust on behalf of the Director of Finance.

7.12
The LCFS will regularly report to the Director of Finance on all fraud cases they investigate and at particular stages of individual investigations XE "investigation" . In addition, the LCFS will provide the Audit committee with quarterly updates as to the progression of investigations.  XE "Nominated officer" 

 XE "Finance Director" 

 XE "Director of Finance"  

7.13
Depending upon the nature of the investigation, the LCFS will normally work closely with management and other agencies such as the Police, to ensure that all matters are properly investigated and reported upon. Basically, the circumstances of each case will dictate who will be involved and when.

7.14
The detailed arrangements for the investigations of any suspected fraud or corruption are contained in the National Fraud and Corruption Manual and within Trust’s policies e.g. Disciplinary, Standing Financial Orders.  The LCFS XE “LCFS”  will record the progress of the investigation XE “investigation”  and conduct the investigation in accordance with  the legal codes of practices (Police and Criminal Evidence Act 1994, Regulation of Investigatory Powers Act 2000, Criminal Procedures and Investigation Act 1996. and other legislative requirements (e.g. Data Protection Act 1998). 
7.15
On the conclusion of the investigation the LCFS will report their findings and recommendations to the Director of Finance. The Director of Finance is the sole person who can determine whether or not any formal action is justified and what form such action takes; however, guidance can be sought from the Chief Executive and LCFS. 

7.16
If the Director of Finance decides that formal action is to be taken against the subject(s) of an investigation, the LCFS will comply with the CFSMS Applying Appropriate Sanctions Consistently Policy. This will involve using an appropriate combination of the sanctions described below: 

· Disciplinary action - Trust and/or professional regulatory body  (warning, dismissal etc)

· Civil remedy – recover money, interest and costs 

· Criminal prosecution – which may result in imprisonment, community penalty, a fine, confiscation or compensation 

The use of parallel sanctions or ‘triple-track’ approach helps to maximise the recovery of NHS funds and assets while minimising duplication of work.

7.17
The Trust’s Disciplinary Procedures will be used where the outcome of the investigation indicates improper behaviour on part of employees. The LCFS shall liaise with the Director of Human Resources in providing evidence for Disciplinary Hearings.

7.18
Where financial loss has been suffered through fraudulent activity, the Trust will pursue the perpetrator for recovery, including taking appropriate legal action. The LCFS shall liaise with legal representatives and attend court as required.

7.19
The LCFS will seek authorisation from the Director of Finance if a matter is to be reported to the Police.  The LCFS shall liaise with the police by providing a MG (Prosecution) File and participate in interviews, searches etc. The LCFS shall attend court to give evidence and liaise with the Crown Prosecution Service as required.
7.20
The LCFS acts on behalf of the Trust in the event of any formal action and must ensure there is co-ordination between the various parties involved such as where external legal advisors are used.  XE “LCFS” 
7.21
When a fraud or corruption has occurred at the Trust, the LCFS will strengthen the control environment in which the event occurred by identifying and addressing any system weaknesses to reduce the risk of any such an event happening again.

7.22
The LCFS XE "LCFS"  is required to advise the NHS Counter Fraud and Security Management (CFSMS) of every investigation and refer appropriate matters XE “investigation”  to CFSMS.
7.23
Director of Finance XE "Finance Director" 

 XE "Director of Finance"  shall maintain a record to contain:

· details of all reported suspicions; 

· details of subsequent actions taken and conclusions reached. 

This record will be reviewed by the Audit Committee XE "Audit Committee"  at least once a year and any significant matters will be reported to the Trust Board XE "Board" .  The LCFS XE "LCFS"  will have open access to the record. The record will be a confidential document and accessible only by authorised officers. The record is subject to the Data Protection Act 1998 particularly in relation to the retention and destruction of personal data.

7.24
The Director of Finance is responsible for the smooth running of this protocol and where clarification is required his or her decision will be final.

8.  Review

8.1 
This policy will be subject to review every three years.

Appendix A: Fraud Act 2006

A person is guilty of fraud if he is in breach of any of the sections listed below (which provide for different ways of committing the offence).

· section 2 (fraud by false representation)

· section 3 (fraud by failing to disclose information)

· section 4 (fraud by abuse of position).

A person who is guilty of fraud is liable:

· on summary conviction, to imprisonment for a term not exceeding 12 months or to a fine not exceeding the statutory maximum (or to both);

· on conviction on indictment, to imprisonment for a term not exceeding 10 years or to a fine (or to both).

2: Fraud by false representation

· A person is in breach of this section if he/she:



(a) dishonestly makes a false representation, and



(b) intends, by making the representation:




(i) to make a gain for himself or another, or




(ii) to cause loss to another or to expose another to a risk of loss.

· A representation is false if:



(a) it is untrue or misleading, and



(b) the person making it knows that it is, or might be, untrue or misleading.

· “Representation” means any representation as to fact or law, including a representation as to the state of mind of:



(a) the person making the representation, or



(b) any other person.

· A representation may be express or implied.

· For the purposes of this section a representation may be regarded as made if it (or anything implying it) is submitted in any form to any system or device designed to receive, convey or respond to communications (with or without human intervention).

3: Fraud by failing to disclose information

· A person is in breach of this section if he/ she:



(a) dishonestly fails to disclose to another person information which he is 

                 under a legal duty to disclose, and



(b) intends, by failing to disclose the information:




(i) to make a gain for himself or another, or




(ii) to cause loss to another or to expose another to a risk of loss.

4: Fraud by abuse of position

· A person is in breach of this section if he/she:



(a) occupies a position in which he is expected to safeguard, or not to act                  
                  against, the financial interests of another person,



(b) dishonestly abuses that position, and



(c) intends, by means of the abuse of that position:




(i) to make a gain for himself or another, or




(ii) to cause loss to another or to expose another to a risk of loss.

· A person may be regarded as having abused his position even though his conduct consisted of an omission rather than an act.

Appendix B: Fraud Response Plan – A Simple Overview 
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